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(%) Arising out of Order-In-Original No. MP/26/DC/Div-IV/2023-24 dated 31.05.2023
passed by The Deputy Commissioner, CGST, DIV-1V, Ahmedabad South.

1. M/s. Saathiva Web, (New Address)
Prop. - Shri Anish Shoketbhai Jesani,
fiererdl &1 = iR e / 201, Maurya Atria, Opp. Atithi Dining Hall,
(&) | Name and Address of the Bodakdev, Ahmedabad-380054
Appellant 2. M/s. Sathiva Web

25, Shreebaug Society, Nr. B.R. Somani School,
Danilimada, Ahmedabad - 380028

FI% AR T AN | STHATT SHT AT § AT 95 TF asr & oy qurRRefy i aarg 7 ge
BT T erfier srureT YAKIETOT STAEH Wogd X TahdT &, ST 3 T8 3eTr & fores g wohar gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

R FH T GALE T ST~

Revision application to Government of India:

(1) T SeTee O SRy, 1994 & aRT oaq MY FaT T HTHET 6 A § QAIE IR Al
ST-ETRT 3 TAH T o Sfavia Grrerer sraee orefie wi=e, TRa axa, o #emerd, Tsrea @9,
=Tt d@fsrer, Strewr & wam, 9w 9T, 7% feeel: 110001 &7 fT et =1y :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
. in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F)  afE wrer A 2 ¥ Araer § s E griver g § fwl quer ar e we § ar
WU & GEY HUSTT & HIer o oI U AR &, 27 ohef) syos e am wwve R § =g ag fft e &
a7 FReY WOSTIIR A g1 AT 6T Tt o S g% 8l

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another il} i ~the course
. . . . g, .
of processing of the goods in a warehouse or in storage whether 1 L@Z’ﬁ&t@;ﬁf@@ in a
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(@)  WIRd % arg< et Trg a7 weer & i wre o) A wrer & R § Sua ged wy qrd 1)
IS Qe o TRae 3 el F S Wik & aTgR et g A7 geer & aifad gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(1) T 9o T AT R TR Wik 3 ATgR (TS AT ST ) e e A g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) S ST T SeaTad Qe o YT % {0 ST S HieT AR AT TS ¢ Sl Y e S T
T T B ¥ AT g, ordier % R OIRa Ay awa W) A7 a@re O sifgie (7 2) 1998
=T 109 ET fgwh g T '

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ Saared o (rdfier) e, 2001 % fraw 9 ¥ siava RfAEE T dear 3-8 H ar
gfaar , YR amer ¥ wRY eneyr AR Rts ¥ AT wvw F siaga-enaer wd erfler sneer @ <
TRt % e I aeT RRAT ST WRT I@F ATy @rar g o ged i ¥ s gy 35-% §
Frerifoe B 3 SETaTA 3 FE@ % AT S3L-6 =T v A off G =Ry

The above application shall be made in duplicate in Form No. EA-8 as specified
.under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁcﬁwaﬁﬁ%mqaﬁmwwwmmaﬂ'Qm@ﬁmzow—ﬁawﬁ
STTQ SR TR SR T o F SATeT gl 1000 /- Y FrE AT 6 [

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT Qo B ld ST awqﬁ%mmwﬁﬁﬁqmmﬁmw%qﬁmz-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥ Seared Qo afafad, 1944 o 35-d1/35-3 & aiaiia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

“(2) Sl wieRe § qaTq STgAT & e A ST, arfiell & wAe § AT go, B
WQWWWWWW(W)ﬁWWW,WﬁQMW,
agATE! o, AT, FMRETEN, SgAarars-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in threform, of
crossed bank draft in favour of Asstt. Registar of a branch of any nogﬁgr% 1
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3)  af o e ¥ % T AT BT GHTIL GIAT & AV T YA AEA F (WA B BT A ST
&1 & T ST TIRRT 39 4 ¥ a9 g¢ o B Rrer ol w & auw ¥ g qemiRefe adiefir
FATATTRISRCO T U STV AT eI GhT< by b ST (ol SITaT & |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  FTETeE gew erafEE 1970 9T SWifET F erEEy -1 % sfavia Metid Ry e 3w
ST AT gerener TR Frota Tl ¥ ander # ¥ weAF A T AU € 6.50 I 1 ATAAT
greer T &R1T g7 =TT Y |

One copy of application or 0.1.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = A €afdd wraelt s s e arer Farst i o off eane emRtta AT Srar g S |
FF, FET IeTE Yoo Ud TAThT ST =AaTiaser (Faifafd) Faw, 1982 § MR g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) VAT Yok, e FedTa Qoo U YaTeRT srfieli wmarterRer (Reee) w i erdier & wraer
F IR (Demand) Td &€ (Penalty) & 10% o ST AT if¥ard {1 grevits, stfdenas q& ST
10 4T 7T Bl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FATT ITUTS [h X TR F sfatar, ATHHT T daed @t Wil (Duty Demanded)|
(1) @< (Section) 11D ¥ gga MaffRa afd;
(2) foraT Ter F+ae e H T,
(3) ATae wive Fawt & M 6 % aga <7 i

Tg qF o ¢ fa erfier § qge g ST Y gerr H¢ erdier anfee we F g gF o e fear
T

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T amer 3 TR erefier STFARCT 3 WHer STEf e STt e AT ave fAariaa g ot /i e Y
oo ¥ 10% AT 9% 3R et e ave faarid & 99 I95 F 10% QT U AT 7 Tehdl )

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and pexn Q@dispute,
or penalty, where penalty alone is in dispute.” 48,53;\&“ — %, %,
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F.No. GAPPL/COM/STP/4642/2023-Appeal

ORDER IN APPEAL

The present appeal has been filed by M/s. Shri Anish
Shoketbhai Jesani, 25/Shreebaug Society, Nr. B.R. Somani
School, Danilimda, Ahmedabad, Gujarat-380028 (hereinafter
referred to as “the appellant”) against Order in Original No.
MP/26/DC/Div-IV/2023-24 dated 31.05.2023 hereinafter
referred to as “impugned order’] passed by the Assistant
Commissioner, Division IV, CGST Commissionerate Ahmedabad

South (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant
are holding PAN No. AGDPJ8500B. The Income Tax Department
provided data indicating taxable income for the financial years
2014-15, 2015-16 and 2016-17. On scrutiny of the data
received from the Central Board of Direct Taxes (CBDT), it was
noticed that the appellant had earned an income of Rs.
52.65,710/- during the Financial Year 2015-16, which was
reflected under the heads “Sales / Gross Receipts from Services
(Value from ITR)” filed with the Income Tax department.
Accordingly, it appeared that the appellant had earned the said
substantial income by way of providing taxable services but had
neither obtained Service Tax registration nor paid the applicable
service tax thereon. The appellant were called upon to submit
required details of service provided during the impugned period,
however, they did not respond to the letters issued by the

department.

0.1 Subsequently, the appellant were issued Show Cause
Notice bearing F.No. IV/Div-IV/SCN-1 16/2020-21 dated
91.12.2020 demanding Service Tax amounting to Rs.
7,63,527 /- for the period from F.Y. 2015-16 & 2016-17, under
proviso to Sub-Section :;_(1) of Section 73 of the Finance Act,
1994. The SCN also proposed recovery of interest under Section
75 of the Finance Act, 1994; imposition of penalties under
Section 77(1) and 77(2) of the Act, and penalty under-5e
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of the Finance Act, 1994.

3. The Show Cause Notice was adjudicated, ex-parte, vide
the impugned order by the adjudicating authority wherein the
demand of Service Tax amounting to Rs. 7,63,527/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994 by invoking extended period along with
interest under section 75 of the Act along with Interest under
Section 75 of the Finance Act, 1994 for the period F.Y. 2015-16.
Further (i) Penalty of Rs. 7,63,527/- was imposed on the
appellant under Section 78 of the Finance Act, 1994; (ii) Penalty
of Rs. 10,000/- was imposed on the appellant under Section
- 77(1) of Finance Act, 1994 and (iii) Penalty of Rs. 10,000/-
under Section 77(2) of the Finance Act, 1994 for not submitting

documents to the department, when called for.

4. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present
appeal on the following grounds:

> The Ld. Deputy commissioner has erred in the law while
passing the order as the appellant is engaged in the
export of service which are not liable for Service tax
registration as appellant is engage in export of Services

under Service Tax Rule No. 6A of Service Tax Rules, 1994,

> The appellant is engaged in the development of the

software services which are meant for the export only.

> As per the Rule 6A of Service Tax Rules export of the
services are not liable to pay the service tax hence, the
service tax registration is not required to obtain. Rule 6A

is reproduced.

> The appellant has the registered office at Saathiva Web,
201, Maurya Atria, Opp. Atithi Dining Hall, Bodakdev,
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India. Hence, the first condition gets complied.

The appellant has provided Software services to the
SAATHIVA  CREATIONS LLC, which has been
incorporated in as per the US Laws and is separate legal
entity as per the US laws. Further, the service recipient is
located at 6007 N Sheridan Rd Apt 20j Chicago, 11
606603063, which is located at in the United States of

America. Second conditions also get complied.

As mentioned above, The appellant is proprietor and has
provided Software development services to the foreign
entity, which are not covered under the section 66D

Negative list. This condition also get complied.

As mentioned earlier, the service provided by the
appellant is to Saathiva Creations LLC which is located in
the United states of Amreica, therefore place of provisions
of the services is USA only. The said conditions also get

fulfilled.

The payment has been received in USD only. The copy of
the FIRCs are attached. By analyzing the FIRCs it will be
clear that the payment has been received in INR only.

This conditions also get complied.

Appellant has provided services to the Sathiva ceations
LLC located in the city Chicago and the same is located in
the Illionis state of the USA And the said LLC has been
incorporated under Illinois Limited Liability Company Act.
From this explanation it is crystal clear that Sathiva
creation LLC is not an establishment of Sathiva Web.

Hence, this conditions also get complied.

The 1d. Assistant Commissioner erred in the Law by

to section 73 of the Act
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> The impugned order passed by the 1d. Deputy
Commissioner arising out of SCN is required to be set

aside as the same is vague in nature.

> The impugned order passed by the 1d. Deputy
Commissioner arising out of SCN is required to be set
aside so far as the penalty is imposed under Section 78 of
the Act. |

» The impugned order passed by the 1d. Deputy
Commissioner arising out of SCN is required to be set
aside so far as requirement of payment of interest is

concerned since the tax is not required to be paid.

S. Personal Hearing in the case was held on 21.03.2024.
Shri Rohan Thakkar, Chartered Accountant, appeared for PH.
He stated that the client is doing export of service. He stated
that additional submission has been sent through email and he

will also submit in hard copy.

6. In an additional submission dated 22.03.2024, the
appellant have submitted (1) sample copies of export invoices,
(2) copy of Income tax return for the A.Y. 2015-16 (F.Y. 2014-
15), (3) copy of agreement between Saathiva Web and Saathiva
Creations, LLC and (4) FIRC Certificate.

7. I have gone through the facts of the case, submission
made in the Appeal Memorandum, the submission made at the
time of personal hearing and the material available on record.
The issue before me for decision is whether the impugned order
passed by the adjudicating authority confirming demand of
service tax amount of Rs. 7,63,527/- along with interest and
penalties, considering the facts and circumstances of the case,
is legal and proper or otherwise. The dispute pertains to the
period F.Y. 2015-16. '

8. The adjudicating authority confirmed
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Service Tax in the impugned order ex-parte as the appellant
had not appeared for submission reply against the SCN before
the adjudicating authority. I find that the appellant having PAN
No. AGDPJ8500B, are proprietorship firm and are not
registered with the service tax department. They are engaged in
the business software development service. On the basis of
invoices issued for the F.Y. 2015-16 and FIRC copies submitted
by the appellant, it is found that the appellant are having
consideration of income amounting to Rs. 52,40,709.93/~ from

the only recipient Saathiva Creations, LLC, Miami, USA.

9. I also find that the amount of 52,40,709.93/- in F.Y. 2015-
16 was collected against the service in respect of Website
development to the Saathiva Creations, LLC. The details of
income received from service provided to Saathiva Creation,

LLC, are given as under:

Date Customer Name Amount in foreign | INR Amount
currency USD

01.08.2015 | Saathiva 12,574 11,84,021.21

Creations LLC
04.08.2015 | Saathiva 6,050

Creations LLC

13.09.2015 | Saathiva 12,672 8,37,596.00
' Creations LLC

03.11.2015 | Saathiva 10,000 6,51,820.20
. Creations LLC

10.11.2015 | Saathiva 11,783.77 7,78,299.47
Creations LLC

01.01.2016 | Saathiva 11,548.98 7,64,609.93
: Creations LLC

01.03.2016 | Saathiva 15,281 10,24,363.12
Creations LLC

Total 79,909.75 52,40,709.93

8. The appellant asserted that income Rs. 52,40,709.93 is
pertaining to export of Service and is exempted under Rule 6A
of the Service Tax Rule, 1994. For clarification extract of Rule

6A is- reproduced as under:

RULE 6A. (1) The provision of any servic

FATg,
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agreed to be provided shall be treated as export of service
when, -

(a) the provider of service is located in the taxable territory ,
(b) the recipient of service is located outside India,

(c) the service is not a service specified in the section 66D
of the Act,

(d) the place of provision of the service is outside India,

(e) the payment for such service has been received by the
provider of Service in convertible foreign exchange, and

(f) the provider of service and recipient of service are not’
merely establishments of a distinct person in accordance
with item (b) of 2|Explanation 3] of clause (44) of section
65B of the Act

(2) Where any service is exported, the Central Government
may, by notification, grant rebate of service tax or duty
paid on input services or inputs, as the case may be, used
in providing such service and the rebate shall be allowed
subject to such safeguards, conditions and limitations, as
may be specified, by the Central Government, by

notification.]

8.2 In support of the submission that they are providing
export of service to Saathiva Creations, LLC and such service is
exempted under Rule 6A of the Service Tax Rules, 1994, they
have provided documents viz. sample invoice copies, FIRC
certificate, copy of agreement between Saathiva Web and

Saathiva Creations, LLC.

8.3 I have carefully examined the documents provided by the
appellant based upon which the appellant claimed that the
service they provided to Saathiva Creations, LLC meet all the
criteria of export of service as mentioned in aforesaid Rule 6A of
the Service Tax Rules, 1994. I find that the appellant are located
in taxable territory and are providing service to the recipient of
service located outside India, which are not specified in 66D of
the Act. It is also clarified that the place of provision of service is

outside India and for the service rendered by the appellant they

were collecting payment in convertible foreign exchange. As
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mentioned in aforesaid Rule 6A (1) of Service Tax Rules, 1994
except the condition mentioned in entry no. (f) of the Rule 6A (1)
of Service Tax Rules, 1994.

8.3 Apart from providing services from India to abroad, it is
not clear as to whether the service recipient Saathiva Creations,
LLC, USA is the branch/sister concern of the appellant. As per
the Rule 6A(1)(f), I am of the opinion that any supply of service
by a company incorporated in India to its branch or agency or
representational office, located in any other country and not
incorporated under the laws of the said country, shall also be
considered as supply between establishments of distinct
persons and cannot be treated as export of service. It is not
clear from the submission of the appellant whether the recipient
is incorporated under the laws of abroad country. This aspect
need to be verified at the end of adjudicating authority. Hence
the matter is remanded back to adjudicating authority for

further examination.

8.4 Accordingly, the impugned order passed ex-parte is set

aside and the appeal is allowed by way of remand.

o. e gR1 arR sl w1 fer Iwiad wi ¥ fopar S 1
The appeal filed by the appellant stands disposed of in

above terms.
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BY RPAD/ SPEED POST

To

M/s. Shri Anish Shoketbhai Jesani,

25 /Shreebaug Society,

Nr. B.R. Somani School,

Danilimda, Ahmedabad, Gujarat-3800238

Copy to :

1. The Principal Chief Commissioner, CGST and Central Exci‘se:
Ahmedabad.

2. The Commissioner, CGST and Central Excise, Ahmedabad South. -

3. The Assistant Commissioner, CGST & CEX, Division - IV, Ahmedabac
South Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, fo
publication of OIA on website.

5 Guard file.

6. PA File.
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