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Order-In -Appeal and date and 25.04.2024
-cnfu:r fclTT:JT Tf[ff / $flrda@, agar (orfhe)(rr) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) 6rl av4alfatal 03.05.2024Date of Issue

(s-) Arising out of Order-In-Original No. MP/26/DC/Div-IV/2023-24 dated 31.05.2023
passed by The Deputy Commissioner, CGST, DIV-IV, Ahmedabad South.

1. M/s. Saathiva Web, (New Address)
Prop. - Shri Anish Shoketbhai Jesani,

,3j cft ci cb ar cITT 1TB '3fR 4CTT 1 201, Maurya Atria, Opp. Atithi Dining Hall,
(a) Name and Address of the Bodakdev,Ahmedabad-380054

Appellant 2. M/s. Sathiva Web
25, Shreebaug Society, Nr. B.R. Somani School,
Danilimada, Ahmedabad - 380028

917{ crf# zr sft-s?gr a sriatr rgwrmar ? at azsrsmr h 4fa zrnf@fafa aarg ·Tg "B"&D=r

rf@rat it rflr rargtrwr sr4a#gr#aar&, sur fRhta2r afagtmar?t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) 4ta sqrza gra sf@fr, 1994 Rt err aaR7 aat; ·g ta?i ehapat err Rt
GT-arr # err q«gm h sia«fa garrur safl«Ra, srdal, fer iar44, ta Re@TT,
atft +ifa, sfar lr sraa, ire l=fllf, rf{~: 11ooo 1 ct?r c1?t-~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(#) zf ta RR zf amrsa 4fl z(Rat atff srsrr r rr #taa fft
~ O$ !l II{airwsrrt l=JTTfsra lIBf if, lJT fcITT:ft 'ft osrrT awT?at ag ff 4rn
lJT farozrur R gt ma Rt 4Pana tu g&z

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another du :_ rse
of processing of the goods in a warehouse or in storage whether i a
warehouse. · -16

..... - ~,., ,:,
EU o

%
P r
¢
1'

1



(a) mahag fft Tg zr r2faffaa 1=!"IBTrmtff4fur3rtr ea #? tr "Cf{

3graa gtca aRehtr it sirmah zagff ugr7afaffaa 2
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) atfcl"l-t -3qra Rt '1qra rans ?#gnatfu it ear hfez mar fr+zitham?r sts
at tu&fr a gal R1 cfi 3TPJtfi, art k gruR ataTar ar it fa srfaufrrr (i 2) 1998

nrr 109 arr fag ·z
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ -3,91~.-J ~ (3fC!Tc;r) R4fllctffi, 2001 a fur 9 siafa faff&emr ien <g-8it
m"4T #, mister star 4fa sar hfqafat m-rl" mt a sf7aura-s?ru sfsr Rt ir-ir
faii # Tr 5fa s4a fr str lay st# rr tar s m gr gflf a siaf er 35- ?
faffa Rta gar aq#Trtan-6 ran£uf ftzit feq

The above application shall be made in duplicate in Form No. EA-8 as specified
.. under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@sa smear h rer sag iarr um tast r3r qr ?tatst 200/- fr rarr ft
"1TQ; st szit ti <1 <,1# u4atasrtgt at 1000 /- cfiTm 'TTTfR cfiT "1TQ;l

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

min !{rP , ~ -3 c9 I qrf !{rP i:M'WIT~ di cft JI4~~ -srfcr 3fC!Tc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aft sqraa gra arfefr, 1944 cfiT mu 35-m/35-~ t atcrfu :
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

" (2) s«Rf qRaa aarg sr ah sra fr st, sf#Rt a ft gra, a4
3graa gr«a qi ata 2fl@r rnf@2aw (Ree) RR 4fr 2flr ff#r, szarar a 2d ,TT,

if§fll<-fl cim, 3fm:crr, N<..m:r1P1:z, &1€?_flqlifl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in ,·
crossed bank draft in favour of Asstt. Registar of a branch of any n . , ,
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zfs?gra{nsgii ara#gr gtar ?at r@aq jar aRuRt mr rat srfj
~ fl mT stat Reg azr eh za gu +ft f far 7€t ffl fl ffl a fu znf@era dl41ffi<-l

nrnrf@lawT tva3fta a#hr#Tc cJ?t- lJ,cn~ mT~ t I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rrr gen rf2fr 1970 rr «ijf@ Rt sggft -1 a iafa faff fu r{ar3
naaa znrqr?gr zrnf@fa fa6fr nf@arta ant r@ha ft va 7aus6.50 ht a 1r4ra

grcn @az«s @tarafe 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zaa iaf@laal at fista at fail Rt 3TI""{ m ~"<.Jlrf~m-r ~ t 'Z1fl' oo
~,~ -a ,q 1al gtcau ear4 7 41014 ..~ (ch 14 rfcl rn) f.t4i:r, 1982 l=f frtftcr t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar arc#,at sgraa tea qiaa f)fl +tf@law (R@ez) uh 7fa 3T9lm %~
if cfido>-P-li◄I (Demand) ~ cl:s (Penalty) cfiT 10%f sr ar sf7atf ? zraif, srf@mar pf #r
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Rtr snra gr«a sithara eh siasf, gt[Ragtafar it (Duty Demanded)l

(1) m (Section) llD%~frtITTRcrufu;
(2) frat+aa3fezRaf@r;
(3) ~~fr'tw % f.t4i:r 6 %~~ UIBI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zr 3rgr aufsfqf@aw ahawzi grees rzrar grca zr aw fa ell@a gt athr fu ·z
gr«ca ?10% gnatr sit szt a#a awe fa ellRct Wa ave#10% ratu Rt saraft ti

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and .i, Glispute,
or penalty, where penalty alone is in dispute." 0__s\..,,
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F.No. GAPPL/COM/STP/4642/2023-Appeal

ORDER IN APPEAL

The present appeal has been filed by M/ s. Shri Anish

Shoketbhai Jesani, 25/Shreebaug Society, Nr. B.R. Somani

School, Danilimda, Ahmedabad, Gujarat-380028 (hereinafter

referred to as "the appellant) against Order in Original No.

MP/26/DC/Div-IV/2023-24 dated 31.05.2023 hereinafter

referred to as "impugned order"] passed by the Assistant

Commissioner, Division IV, CGST Commissionerate Ahmedabad

South (hereinafter referred to as "the adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant

are holding PAN No. AGDPJ8500B. The Income Tax Department

provided data indicating taxable income for the financial years

2014-15, 2015-16 and 2016-17. On scrutiny of the data

received from the Central Board of Direct Taxes (CBDT), it was

noticed that the appellant had earned an income of Rs.

52,65,710/- during the Financial Year 2015-16, which was
reflected under the heads "Sales / Gross Receipts from Services

(Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but had
neither obtained Service Tax registration nor paid the applicable

service tax thereon. The appellant were called upon to submit
required details of service provided during the impugned period,

however, they did not respond to the letters issued by the

department.

2.1 Subsequently, the appellant were issued Show Cause

Notice bearing F.No. IV/Div-IV/SCN-116/2020-21 dated

21.12.2020 demanding Service Tax amounting to Rs.
7,63,527/- for the period from FY. 2015-16 8 2016-17, under

proviso to Sub-Section '(1) of Section 73 of the Finance Act,
1994. The SCN also proposed recovery of interest under Section
75 of the Finance Act, 1994; imposition of penalties under

Section 77(1) and 77(2) of the Act, and penalty 78

4



F.No. GAPPL/COM/STP/4642/2023-Appeal

of the Finance Act, 1994.

3. The Show Cause Notice was adjudicated, ex-parte, vide

the impugned order by the adjudicating authority wherein the

demand of Service Tax amounting to Rs. 7,63,527/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 by invoking extended period along with

interest under section 75 of the Act along with Interest under

Section 75 of the Finance Act, 1994 for the period F.Y. 2015-16.

Further (i) Penalty of Rs. 7,63,527/- was imposed on the

appellant under Section 78 of the Finance Act, 1994; (ii) Penalty

of Rs. 10,000/- was imposed on the appellant under Section

77(1) of Finance Act, 1994 and (iii) Penalty of Rs. 10,000/

under Section 77(2) of the Finance Act, 1994 for not submitting

documents to the department, when called for.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

► The Ld. Deputy commissioner has erred in the law while

passing the order as the appellant is engaged in the

export of service which are not liable for Service tax

registration as appellant is engage in export of Services

under Service Tax Rule No. 6A of Service Tax Rules, 1994.

► The appellant is engaged in the development of the

software services which are meant for the export only.

}> As per the Rule 6A of Service Tax Rules export of the

services are not liable to pay the service tax hence, the

service tax registration is not required to obtain. Rule 6A

is reproduced.

► The appellant has the registered office at Saathiva Web,
201, Maurya Atria, Opp. Atithi Dining Hall, Bodakdev,

Ahmedabad Gujarat-380054. The appe d
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F.No. GAPPL/COM/STP/4642/2023-Appeal

India. Hence, the first condition gets complied.

}» The appellant has provided Software servces to the

SAATHIVA CREATIONS LLC, which has been

incorporated in as per the US Laws and is separate legal

entity as per the US laws. Further, the service recipient is

located at 6007 N Sheridan Rd Apt 20j Chicago, 11

606603063, which is located at in the United States of

America. Second conditions also get complied.

}> As mentioned above, The appellant is proprietor and has

provided Software development services to the foreign

entity, which are not covered under the section 66D

Negative list. This condition also get complied.

)>» As mentioned earlier, the service provided by the

appellant is to Saathiva Creations LLC which is located in

the United states of Amreica, therefore place of provisions

of the services is USA only. The said conditions also get

fulfilled.

>> The payment has been received in USD only. The copy of

the FIRCs are attached. By analyzing the FIRCs it will be

clear that the payment has been received in INR only.

This conditions also get complied.

► Appellant has provided services to the Sathiva ceations

LLC located in the city Chicago and the same is located in

the Illionis state of the USA And the said LLC has been

incorporated under Illinois Limited Liability Company Act.

From this explanation it is crystal clear that Sathiva

creation LLC is not an establishment of Sathiva Web.

Hence, this conditions also get complied.

► The ld. Assistant Commissioner erred in the Law by
invoking extended period of limitation as o

to section 73 of the Act
6



F.No. GAPPL/COM/STP/4642/2023-Appeal

► The impugned order passed by the ld. Deputy

Commissioner arising out of SCN is required to be set

aside as the same is vague in nature.

► The impugned order passed by the ld. Deputy

Commissioner arising out of SCN is required to be set

aside so far as the penalty is imposed under Section 78 of

the Act.

► The impugned order passed by the ld. Deputy

Commissioner arising out of SCN is required to be set

aside so far as requirement of payment of interest 1s

concerned since the tax is not required to be paid.

5. Personal Hearing in the case was held on 21.03.2024.

Shri Rohan Thakkar, Chartered Accountant, appeared for PH.

He stated that the client is doing export of service. He stated

that additional submission has been sent through email and he

will also submit in hard copy.

6. In an additional submission dated 22.03.2024, the

appellant have submitted (1) sample copies of export invoices,

(2) copy of Income tax return for the A.Y. 2015-16 (FY. 2014

15), (3) copy of agreement between Saathiva Web and Saathiva

Creations, LLC and (4) FIRC Certificate.

7. I have gone through the facts of the case, submission

made in the Appeal Memorandum, the submission made at the

time of personal hearing and the material available on record.

The issue before me for decision is whether the impugned order

passed by the adjudicating authority confirming demand of

service tax amount of Rs. 7,63,527/- along with interest and

penalties, considering the facts and circumstances of the case,

is legal and proper or otherwise. The dispute pertains to the

period F.Y. 2015-16.

8. The adjudicating authority confirmed t •
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F.No. GAPPL/COM/STP/4642/2023-Appeal

Service Tax in the impugned order ex-parte as the appellant

had not appeared for submission reply against the SCN before

the adjudicating authority. I find that the appellant having PAN

No. AGDPJ8500B, are proprietorship firm and are not
registered with the service tax department. They are engaged in

the business software development service. On the basis of

invoices issued for the FY. 2015-16 and FIRC copies submitted

by the appellant, it is found that the appellant are having

consideration of income amounting to Rs. 52,40,709.93/- from

the only recipient Saathiva Creations, LLC, Miami, USA.

9. I also find that the amount of 52,40,709.93/- in FY. 2015

16 was collected against the service in respect of Website

development to the Saathiva Creations, LLC. The details of

income received from service provided to Saathiva Creation,

LLC, are given as under:

Date Customer Name Amount in foreign INRAmount

currency USD

01.08.2015 Saathiva 12,574 11,84,021.21
Creations LLC

04.08.2015 Saathiva 6,050
Creations LLC

13.09.2015 Saathiva 12,672 8,37,596.00
Creations LLC

03.11.2015 Saathiva 10,000 6,51,820.20
Creations LLC

10.11.2015 Saathiva 11,783.77 7,78,299.47
Creations LLC

01.01.2016 Saathiva 11,548.98 7,64,609.93
Creations LLC

01.03.2016 Saathiva 15,281 10,24,363.12
Creations LLC
Total 79,909.75 52,40,709.93

8. The appellant asserted that income Rs. 52,40,709.93 is

pertaining to export of Service and is exempted under Rule 6A

of the Service Tax Rule, 1994. For clarification extract of Rule

6A is·reproduced as under:

RULE 6A. (1) The provision of any serv

8



F.No. GAPPL/COM/STP/4642/2023-Appeal

agreed to be provided shall be treated as export of service
when, 
(a) the provider of service is located in the taxable territory,
(b) the recipient of service is located outside India,
(c) the service is not a service specified in the section 66D
of the Act,
(d) the place ofprovision of the service is outside India,
(e) the payment for such service has been received by the
provider of Service in convertible foreign exchange, and
(f) the provider of service and recipient of service are not·
merely establishments of a distinct person in accordance
with item (b) of 2\Explanation 3] of clause (44) of section
65B of the Act
(2) Where any service is exported, the Central Government
may, by notification, grant rebate of service tax or duty
paid on input services or inputs, as the case may be, used
in providing such service and the rebate shall be allowed
subject to such safeguards, conditions and limitations, as
may be specified, by the Central Government, by
notification.]

8.2 In support of the submission that they are providing

export of service to Saathiva Creations, LLC and such service is

exempted under Rule 6A of the Service Tax Rules, 1994, they
have provided documents viz. sample invoice copies, FIRC

certificate, copy of agreement between Saathiva Web and

Saathiva Creations, LLC.

8.3 I have carefully examined the documents provided by the

appellant based upon which the appellant claimed that the

service they provided to Saathiva Creations, LLC meet all the

criteria of export of service as mentioned in aforesaid Rule 6A of

the Service Tax Rules, 1994. I find that the appellant are located

in taxable territory and are providing service to the recipient of
service located outside India, which are not specified in 66D of

the Act. It is also clarified that the place of provision of service is

outside India and for the service rendered by the appellant they
were collecting payment in convertible foreign e chan e. As

ha,
such, I find that the appellant fulfill all the , -i~e s as
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F.No. GAPPL/COM/STP/4642/2023-Appeal

mentioned in aforesaid Rule 6A (1) of Service Tax Rules, 1994

except the condition mentioned in entry no. (f) of the Rule 6A (1)

of Service Tax Rules, 1994.

8.3 Apart from providing services from India to abroad, it is
not clear as to whether the service recipient Saathiva Creations,

LLC, USA is the branch/sister concern of the appellant. As per

the Rule 6A( 1 )(f), I am of the opinion that any supply of service

by a company incorporated in India to its branch or agency or

representational office, located in any other country and not

incorporated under the laws of the said country, shall also be

considered as supply between establishments of distinct

persons and cannot be treated as export of service. It is not

clear from the submission of the appellant whether the recipient

is incorporated under the laws of abroad country. This aspect

need to be verified at the end of adjudicating authority. Hence
the matter is remanded back to adjudicating authority for

further examination.

8.4 Accordingly, the impugned order passed ex-parte 1s set

aside and the appeal is allowed by way of remand.

.»
rd#
3/gdi (rfter)

Date :2 .04.2024

The appeal filed by the appellant stands disposed of in
above terms.

Attests

gr)
(JiLrfffi)

4l.ft.g.€l,el1al
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F.No. GAPPL/COM/STP/4642/2023-Appeal

BY RPAD[ SPEED POST

To
M/ s. Shri Anish Shoketbhai Jesani,
25/Shreebaug Society,
Nr. B.R. Somani School,
Danilimda, Ahmedabad, Gujarat-380028

Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise:

Ahmedabad.
2. The Commissioner, CGST and Central Excise, Ahmedabad South.

3. The Assistant Commissioner, CGST & CEX, Division - IV, Ahmedabac

South Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, fo1

publication of OIA on website.

~uardfile.

6. PA File.
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